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BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
1. Jurisdiction is conferred upon the Utah Court of Appeals to hear this 
appeal by Utah Code Ann., §78-2a-3(2)(j). 
2. This appeal is from an Order granting the Motion to Dismiss pursuant 
to Rule 12(b)(6) Utah Rules of Civil Procedure filed by Defendant/Appellee Vasilios 
Priskos against Plaintiff/Appellant Sysco Intermountain Food Services, Inc. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Did the allegations of Plaintiffs Complaint, the Affidavit of Vasilios Priskos 
filed in support of his Motion to Dismiss for failure to state a cause of action, and the 
Affidavit of Diane Barker filed in opposition to said Motion, raise a question of fact 
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which precluded dismissal of Plaintiff's claims against Vasilios Priskos? The 
Defendant's Motion to Dismiss was granted by the lower court, as a matter of law 
and is therefore subject to review, for correctness, by this Court without deference 
to the Trial Court's legal conclusions. Barbery. Farmers Ins. Exch., 751 P.2d 248 
(Utah Ct.App. 1988). 
In reviewing the ruling, all pleadings, evidence, admissions and inferences 
therefrom must be viewed in the light most favorable to Plaintiff/Appellant as the 
non-moving party and the Order of Dismissal can only be affirmed if it appears to a 
certainty that Plaintiff would not be entitled to relief under any state of facts which 
could be proved in support of its claims. Heiner v. S.J. Groves & Sons Co.. 790 
P.2d 107 (Utah Ct. App. 1990); Reeves v. Geigy Pharmaceutical. Inc.. 764 P.2d 636 
(Utah Ct.App. 1988). 
PRESERVATION OF APPEAL 
The Order of Dismissal (R. 80) was entered by the Third Judicial District Court 
on August 20, 2003. The Order of the Court was not final pursuant to Rule 54(b), 
Utah Rules of Civil Procedure due to claims which remained pending between other 
parties. Final judgment was entered by the Third Judicial District Court on August 
12, 2004. (R. 163) Appellant's Notice of Appeal was filed on or about September 
7,2004. (R. 167) 
DETERMINATIVE RULES AND STATUTES 
Rule 12(b)(6) Utah Rules of Civil Procedure: 
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How Presented. Every defense, in law or fact, to a claim for relief in 
any pleading, whether a claim, counterclaim, cross-claim, or third-party 
claim, shall be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at the option of the 
pleader be made by motion:... (6) failure to state a claim upon which 
relief can be granted,... 
Rule 56(b)(c) Utah Rules of Civil Procedure: 
(b) For Defending Party. A party against whom a claim, 
counterclaim, or cross-claim is asserted or a declaratory judgment is 
sought, may at any time, move with or without supporting affidavits for 
a summary judgment in his favor as to all or any part thereof. 
(c) Motion and Proceedings Thereon. The motion, memoranda 
and affidavits shall be filed and served in accordance with CJA 4-501. 
The judgment sought shall be rendered if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of 
law. A summary judgment, interlocutory in character, may be rendered 
on the issue of liability alone although there is a genuine issue as to the 
amount of damages. 
Utah Code Ann. §48-1-3 "Partnership" defined. 
(1 )(a) Except as provided in Subsection (2), a partnership is an 
association of two or more persons to carry on as coowners a business 
for profit. 
Utah Code Ann. §48-1-6(1) Partner agent of partnership as to partnership 
business. 
(1) Every partner is an agent of the partnership for the purpose of its 
business, and the act of every partner, including execution in the 
partnership name of any instrument for apparently carrying on in the 
usual way the business of the partnership of which he is a member, 
binds the partnership, unless the partner so acting has in fact no 
authority to act for the partnership in the particular matter and the 
person with whom he is dealing has knowledge of the fact that he has 
no such authority. 
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Utah Code Ann. §48-1-12 Nature of partner's liability. 
(1) Except as provided in Subsection (2), all partners are liable; (b) 
jointly for all other debts and obligations of the partnership, except a 
partner may enter into a separate obligation to perform a partnership 
contract. 
STATEMENT OF THE CASE 
On December 2,2002 Sysco Intermountain Food Services, Inc., (hereinafter 
"Sysco") commenced an action against Vasilios Priskos and Priskos Investments, 
Inc. seeking recovery for the balance due and owing on an open account for 
restaurant supplies delivered to the Crowne Plaza Hotel in Ogden, Utah. (R. 1). 
Both Defendants were served on February 18, 2003. (R. 10 and 13). An Answer 
was filed by Defendant Priskos Investments, Inc. and the case as it pertains to 
Priskos Investments, Inc. proceeded to judgment granted on August 12,2004 as a 
result of Plaintiffs Motion for Summary Judgment. (R. 163) 
Defendant Vasilios Priskos did not file an Answer. On the contrary, Vasilios 
Priskos filed a Motion to Dismiss pursuant to Rule 12(b)(6) Utah Rules of Civil 
Procedure which Motion was supported by a Memorandum of Points and Authorities 
and an Affidavit of Vasilios Priskos. (R. 21). On June 25, 2003 the Third District 
Court, Judge Bohling presiding entered an Order that the Defendant's Motion to 
Dismiss under Rule 12(b)(6) be treated as a Motion for Summary Judgment under 
Rule 56 Utah Rules of Civil Procedure and directing Plaintiff to file responsive 
pleadings. (R. 55). Plaintiff responded with the counter Affidavit of Diane Barker as 
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well as a Memorandum of Points and Authorities. (R. 58 and 62). Defendant 
Vasilios Priskos moved to strike the Affidavit of Diane Barker (R. 67). Plaintiff 
opposed the Motion to Strike. 
The Third District Court heard oral argument on August 4,2003 and entered 
an Order dated August 20,2003 dismissing Plaintiff's claims against Vasilios Priskos 
with no discovery conducted. (R. 80) The Motion to Strike the Affidavit of Diane 
Barker was not granted. Following the conclusion of the case as it pertains to 
Defendant Priskos Investments, Inc. the present appeal ensued. 
STATEMENT OF FACTS 
1. On or about February 27, 2002 the Defendants submitted an Account 
Application to Sysco. (Plaintiff's Complaint at ^5, R. 2). 
2. A copy of the Account Application is attached to Sysco's Complaint as 
Exhibit "A". (R. 6 and 7). 
3. The first page of the Account Application is a Credit Application with 
blanks for information about the applicant (R. 6). 
4. All information provided is relevant to the corporate Defendant Priskos 
Investments, Inc. which was seeking a supplier of food to a restaurant in the Crowne 
Plaza Hotel in Ogden. (R. 6 and 7). 
5. Defendant Vasilios Priskos is an Officer of Priskos Investments, Inc. 
(R. 29). 
6. Defendant Vasilios Priskos is the partner of Priskos Investments, Inc. 
04_02656.LAA.wpd 5 
in operating the Crowne Plaza. (Affidavit of Vasilios Priskos at ]f5, R. 29). 
7. The second page of the Account Application sets forth contract terms 
for any credit that may be extended (R. 7). 
8. The contract portion of the Account Application is not signed by either 
Defendant other than on a line authorizing Sysco to investigate the applicant's credit 
"... in order to evaluate the creditworthiness of such individual in connection with the 
credit evaluation process and the proposed extension of credit..." (R. 7). 
9. The only other signature by either Defendant on the Account 
Application is an authorization allowing Sysco to obtain a bank account rating. (R. 
6). 
10. The Account Application is expressly conditioned on approval by Sysco. 
(R. 7). 
11. The Account Application is not signed by Sysco. (R. 6 and 7). 
12. Defendant Vasilios Priskos approached Sysco personally and 
individually and contracted with Sysco for food to be supplied to the Crowne Plaza. 
(Affidavit of Diane Barker at ^4, R. 63). 
13. Thereafter, and continuing through September 27, 2002 food was 
delivered to the Crowne Plaza. (Plaintiffs Complaint at ^6, R. 2). 
14. During this time Defendant Vasilios Priskos met with representatives of 
Sysco on multiple occasions and reaffirmed his contractual obligation. (Affidavit of 
Diane Barker at ffif 5 and 6, R. 63). 
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15. There is a balance due for food delivered to the Crowne Plaza in the 
amount of $49,533.14. (Plaintiff's Complaint at fT. R. 3). 
16. In his Affidavit in Support of his Motion to Dismiss Defendant Vasilios 
Priskos admits that Priskos Investments, Inc. contracted for the food delivered to the 
Crowne Plaza. (Affidavit of Vasilios Priskos at ^7, R. 29). 
17. In the same Affidavit Defendant Vasilios Priskos denies he contracted 
personally for the food deliveries (Affidavit of Vasilios Priskos at 1J8, R. 29). 
18. By Order dated June 25,2003 the Third District Court ordered that the 
Motion to Dismiss of Defendant Vasilios Priskos be treated as a Motion for Summary 
Judgment under Rule 56 of the Utah Rules of Civil Procedure. (R. 56). 
19. The Motion to Dismiss was granted by the Court without any discovery 
conducted, by Minute Entry dated August 4, 2003 (R. 79), which Minute Entry was 
reduced to an Order of the Court dated August 20, 2003. (R. 80 and 81). 
20. Judgment against Priskos Investments, Inc. was entered by the Third 
District Court on August 12, 2004. (R. 163,164 and 165). 
SUMMARY OF ARGUMENT 
1. Pursuant to both Rule 12(b)(6) and Rule 56, Utah Rules of Civil 
Procedure, Sysco, as the nonmoving party, was entitled to have all questions of fact 
resolved in its favor and further was entitled to all inferences reasonably derived from 
those facts. The District Court erred in resolving questions of fact in favor of the 
movant, Defendant Vasilios Priskos. 
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2. The facts before the lower court, when all disputes are resolved in favor 
of Sysco, suffice to state a cause of action against Defendant Vasilios Priskos 
based upon the fact that he personally and individually contracted with Sysco. 
3. The facts before the lower court, when all disputes are resolved in favor 
of Sysco, suffice to state a contract claim against Defendant Vasilios Priskos due to 
his status as a partner of Priskos Investments, Inc. 
ARGUMENT 
I. THE DISTRICT COURT ERRED AS A MATTER OF LAW IN 
DISMISSING SYSCO'S COMPLAINT WHICH DECISION IS 
SUBJECT TO REVIEW FOR CORRECTNESS 
The Motion to Dismiss of Defendant Vasilios Priskos was originally brought 
under Rule 12(d)(6), Utah Rules of Civil Procedure. Summary dismissals are 
disfavored in the law because the very essence of the trial process, the opportunity 
to weigh and evaluate evidence, is eliminated. As the Utah Supreme Court stated 
in Mounteer v. Utah Power and Light Co., 823 P.2d 1055 (Utah 1991): 
The court of appeals correctly recognized that in ruling on a motion to 
dismiss for failure to state a claim, the court must construe the 
complaint in the light most favorable to the plaintiff and indulge all 
reasonable inferences in his favor, id- at 1058. 
The standard of review, as stated by this Court is that: 
A Motion to Dismiss will be affirmed only "where it appears to a 
certainty that the Plaintiff would not be entitled to relief under any state 
of facts which could be proved in support of its claims." 
Heiner v. S. J. Groves and Sons Co.. 790 P.2d 107,109 (Utah Ct. App. 1990). 
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Finally, the decision of the District Court is subject to review for correctness. 
Because the propriety of a 12(b)(6) dismissal is a question of law, we 
give the trial court's ruling no deference and review it under a 
correctness standard. 
St. Benedict's Development Co. v. St. Benedict's Hospital. 811 P.2d 194,196 (Utah 
1991). 
In the present case the Motion to Dismiss of Defendant Vasilios Priskos was 
treated by the District Court as a Motion under Rule 56, Utah Rules of Civil 
Procedure due to the fact that Defendant Priskos filed an Affidavit in Support of his 
Motion. This does not, however, change the standard of review 
As this Court stated in Beehive Brick Co. v. Robinson Brick Co.. 780 P.2d 827, 
(Utah Ct.App. 1989): 
Because disposition of a case on summary judgment denies the benefit 
of a trial on the merits, any doubt concerning questions of fact, 
including evidence and reasonable inferences drawn from the 
evidence, should be resolved in favor of the opposing party ... If we 
conclude that a genuine issue of material fact exits, we must reverse 
the trial court's determination and remand for further proceedings, id. 
at 831. 
This is a very strict standard. Addressing this issue in Holbrook Co. v. 
Adams. 542 P.2d 191 (Utah 1975), the Utah Supreme Court stated: 
[l]t only takes one sworn statement under oath to dispute the averments 
on the other side of the controversy and create an issue of fact. This 
is analogous to the elemental rule that the fact trier may believe one 
witness as against many, or many against one. Jd- at 193. 
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Again, the review of a summary judgment involves only conclusions of law to 
which the reviewing Court need accord no deference and which can be reviewed for 
correctness. Schurtz v. BMW of North America, Inc., 814 P.2d 1108 (Utah 1991). 
The law relating to Motions to Dismiss and Summary Judgments is clear. 
When this case is reviewed in a light most favorable to Sysco and the factual dispute 
created by the Affidavit of Diane Barker regarding the identity of the contracting party 
is resolved in favor of Sysco, the Court's Order dismissing the action against 
Defendant Vasilios Priskos must be reversed. 
II. DEFENDANTVASILIOSPRISKOSCONTRACTEDDIRECTLYWITH 
SYSCO 
Most of the allegations of Sysco's contract claim are undisputed. It is 
undisputed that Sysco contracted in early 2002 with "someone" for delivery of food 
to the Crowne Plaza in Ogden. It is undisputed that food was in fact delivered 
through September 27,2002. It is undisputed that no one has paid for the food and 
therefore the contract has been breached. The only issue before the Court is the 
identity of the party liable on the contract for the food so delivered. 
On this one disputed issue there is relatively little evidence that need be 
reviewed. After receiving a credit application from Defendant Priskos Investments, 
Inc. and refusing to approve that credit application Sysco testifies, through the 
Affidavit of Diane Barker, a director of credit, that Mr. Priskos approached Sysco 
individually as well as in his capacity as an operating partner of the Crowne Plaza. 
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Through her Affidavit Ms. Barker's goes on to testify that Mr. Priskos personally and 
individually contracted with Sysco for the delivery of food to the restaurant in the 
Crown Plaza. She goes on to allege that on subsequent occasions he reaffirmed his 
obligation. 
This testimony is contradicted by testimony of Vasilios Priskos in his Affidavit 
filed in Support of his Motion to Dismiss. While he admits that Priskos Investments, 
Inc. is liable he denies personal liability stating "At no time did I individually enter into 
a contract with Plaintiff." These two allegations give rise to a clear question of fact. 
Mr. Priskos claims he did not contract individually with Sysco. A representative of 
Sysco testified that he did individually contract and in fact repeatedly reaffirmed that 
obligation. When this question of fact is resolved in favor of Sysco it is presumed for 
the purposes of the underlying Motion that Mr. Priskos did contract personally and 
individually. All of the other elements of the contract claim are established by the 
undenied allegations of Plaintiffs Complaint as well as by the Affidavit of Diane 
Barker. Consequently it was an error of law for the District Court to dismiss Sysco's 
contract claim against Defendant Vasilios Priskos. 
III. DEFENDANT VASILIOS PRISKOS IS ALSO LIABLE AS A PARTNER 
OF PRISKOS INVESTMENTS, INC. 
The undisputed facts before the District Court also establish that Vasilios 
Priskos is contractually liable to Sysco due to his status as a partner of Priskos 
Investments, Inc. 
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As noted in the previous argument, the elements of a contract claim are 
undisputed. Someone contracted with Sysco. Food was delivered pursuant to that 
Contract. However the agreement has been breached in that no one has paid for 
the food so delivered. 
It is undisputed and critical that Mr. Priskos in addition to being an officer of 
Priskos Investments, Inc. is also, in his individual capacity, doing business with 
Priskos Investments as a partner in the operation of the Crown Plaza. This is 
established by the affirmative allegation of his own affidavit. Under Utah law this 
makes Mr. Priskos a partner in the operation. 
Specifically, Utah Code Ann. § 48-1-3 (1953 as amended) reads in relevant 
part as follows: 
"Partnership" defined. (1)(a) Except as provided in subsection (2), a 
partnership is an association of two or more persons to carry on as 
coowners a business for profit. 
Under Utah law Priskos Investments has the ability to bind the partnership to 
contracts entered into in the ususal course of business of the partnership. Again, 
this is established by Utah statute at Utah Code Ann. § 48-1-6 (1953 as amended) 
which reads as follows: 
Partner agent of partnership as to partnership business. (1) Every 
partner is an agent of the partnership for the purpose of its business, 
and the act of every partner, including execution in the partnership 
name of any instrument for apparently carrying on in the usual way the 
business of the partnership of which he is a member, binds the 
partnership, unless the partner so acting has in fact no authority to act 
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for the partnership in the particular matter and the person with whom he 
is dealing has knowledge of the fact that he has no such authority. 
Priskos Investments, Inc., according to the allegation of Defendant Vasilios 
Priskos, contracted with Sysco for delivery of food to the restaurant in the Crown 
Plaza. According to his own testimony, he is a partner of Priskos Investments. This 
is clearly a contract entered into in the ordinary course of business of the hotel. 
Consequently, the partnership is bound. 
Finally, Vasilios Priskos is liable on this contract due to his status as a partner. 
This is again statutory under Utah Code Ann. § 48-1-12 (1953 as amended) which 
reads in relevant part as follows: 
Nature of partner's liability. (1) Except as provided in subsection (2), 
all partners are liable; (b) jointly for all other debts and obligations of the 
partnership, except a partner may enter into a separate obligation to 
perform a partnership contract. 
Utah partnership law, and the allegations of Defendant Vasilios Priskos give 
rise to a second basis for the contractual liability of Vasilios Priskos. 
CONCLUSION 
Sysco's Complaint seeks to impose contractual liability on Vasilios Priskos. 
The only element of the contract claim denied by Defendant Priskos is that he 
contracted with Sysco personally. This is contradicted in all respects by the Affidavit 
of Diane Barker raising a legitimate question of fact. That question of fact precludes 
dismissal of Plaintiff's action as a matter of law either pursuant to Rule 12(b)(6) or 
pursuant to Rule 56. Further, the allegation of Defendant Vasilios Priskos that he 
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did not contract with Sysco personally is not even material to his potential contractual 
liability resulting from his status as a partner of Priskos Investments, Inc. which entity 
admittedly contracted with Sysco for an obvious partnership obligation. 
Therefore, the lower Court erred as a matter of law when it entered an Order 
dismissing Plaintiff's Complaint against Vasilios Priskos. That Order should be 
reversed and the case remanded to the Third Judicial District Court for further 
proceedings. 
Dated this J 5 _ day of January, 2005. 
RICHER & 
David W. Overholt 
Attorney for Sysco Intermountain Food 
Services, Inc. 
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